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UNITED STATES COURT OF APPEALS 


POR THE NINTH CLReuLT 


ERLE G. SWANSON and 
HELEN F. SWANSON, 
husband and wife, 


Appellants, 
iV . 


COMMERCIAL ACCEPTANCE 
CORPORATION, a Missouri 
BOrpOration, 


Appellee. 


APPELLANTS ' BRIEF 


Appeal from the United States District Court for the 
District of Oregon 


THE HONORABLE WILLIAM G. EAST, Judge 


STATEMENT OF JURISDICTION 


On February 24, 1964, appellants, both citizens and 
residents of the State of Washington, filed a civil action 
against The Fuline Corporation and Commercial Acceptance 
Sopporacion, both Missouri corporations, with places of 


business in that state (R.1). The amount in controversy 
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exceeds $10,000 (R.1, 44-45). Jurisdiction in the District 
Court was based on 28 U.S.C. §1332. On November 6, 1964, the 
court ordered that the issue as to whether the appellee, 
Commercial Acceptance Corporation, was a holder in due course 
be segregated and tried prior to the trial of the remaining 
issues (R.81). It was agreed that if the appellee was a 
holder in due course, it was entitled to judgment on its 
counterclaim (R. 22,53). After the trial on the segregated 
assue, the court determined that there was no just reason 

for delay in the entry of a final judgment upon such issue 
encmcirected entry of a final judgment in favor of the 
appellee, Commercial Acceptance Corporation, and against the 
appellants (R. 103). Appellants filed a timely notice of 
appeal (R. 107) from such final judgment (R. 107). The juris- 
feCeion Of “Ehus court is comferred by 28 U.S.C. S§129i@and 


Rule 54(b) of the Federal Rules of Civil Procedure. 


STATEMENT OF THE CASE 


There is no dispute concerning the facts. They were 
set forth in an agreed statement of facts in the pre-trial 
order (R. 45-53), a stipulation of agreed testimony (Ex. 73), 
and the court's findings of fact based thereon and on the 
agreed documentary exhibits. The only question is whether 
or not the lower court was correct in its conclusion of law 
that the appellee was a holder in due course of two notes and, 


as such, took them free from defenses (R. 101). 


On April 27, 1962, appellants applied to The Fuline 
Corporation (a defendant in the lower court but not an appellee 
in this court -- hereinafter called "Fuline") for a Fuline 
franchise under which appellants would purchase coffee- 
dispensing machines and operate them pursuant to the Fuline 
Program (R.87). This application gave the background informa- 
mom COnNCerning appellants, including their financial statement 
(Ex. LO-A). 

Appellee is engaged in the business of purchasing 
commercial paper. During the three years prior to the trans- 
action in question it had purchased from Fuline some 23 accounts 
Seeating $391,000 out of purchases of similar paper from all 
meoees approximately $3,100,000 (R.89, 90). On April 30, 1962, 
Fuline delivered to appellee a copy of appellants’ application 
ier a franchise, a copy of the verification of appellants’ 
bank deposit (Ex. 10-B), and a written request for financing 
covering 40 coffee machines to be financed for appellants. fThis 
application contained a breakdown of the cost, down payment, 
finance charges, and monthly payments proposed (R.87, Ex.10-C). 
On the same date, the request for financing by Fuline was 
approved by appellee and Fuline was so advised. Fuline, in 
turn, advised appellants that their credit had been approved 
mye tne timance company (EX. 2) and, on or about the same date, 
appellants and Fuline entered into the contemplated franchise 
agreement (R.87, Ex. 3). 

On June 12, 1962, appellants purchased 40 coffee machines 


from Fuline. They executed in the State of Washington and 
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delivered to Fuline in the State of Kansas and payable there 
Beir written promissory note secured by a purchase-money 
mortgage on the machines (R. 87, 88). The purchase money 
mortgage and note (Ex. 6) contained the exact price, finance 
charges, and terms of sale which had been approved by appellee 
pa April 30, 1962.» The note and mortgage are on printed forms 
furnished by a corporation known as "Commerce Acceptance 


company, Inc.", the parent corporation of appellee (R. 88, 89). 
Bae printed form of note and printed form of mortgage were 
attached together on the same piece of paper or form and in- 
eluded as a part thereof a printed form of endorsement to 
Beaerece Acceptance Company, Inc. (Ex. 6, R.88,89). On June 13, 
1962, for value paid by it, appellee purchased the foregoing 
10te and mortgage after Fuline had executed the printed assign- 
nent on the mortgage and the endorsement on the note (R. 48, 89). 

Late in May of 1962, Fuline made a telephone request 
9f the appellee that it add an additional 20 dispenser machines 
-O its earlier expressed approval of the request for the 
-inancing of the 40 machines on substantially the same terms 
ipproved by appellee (R.88). 

Onwor sour Uune 28, 1962, appellants purchased tire 20 
idditional machines, made a down payment, and executed in the 
state of Washington and delivered to Fuline the second of the 
‘wo promissory notes and purchase-money mortgages here involved. 
she note and mortgage are on identical printed forms provided 
yy Commerce Acceptance Company, Inc. and having the same 


yrinted assignment and endorsement to Commerce Acceptance 
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5 
Company, Inc. This note and mortgage was purchased by appellee 
on June 28, 1962 after the printed endorsements and assignments 
mec) ocen executed by Fuline (R. 48, 88, 89). The mortgaged 
S@eetce Machines were situated in Clark County, Washington, and 
meenomah County, Oregon (R. 46). 

me Was an agreed fact and the court found that appellee 
@era value for the notes prior to their maturity and without 
meeenocice of a defect in the title of Fuline or of any defense 
as far as the notes are concerned (R.91). The court concluded, 
Zamee Matter OF fact, that the naming and designating of 
commerce Acceptance Company, Inc. was due to the mutual mistake 
and inadvertence of Fuline and appellee and that it was the 
mutual understanding and intention of the appellants, appellee 
and Fuline if notes were sold to appellee that they were to be 
transferred to it by proper endorsements and assignments by 
fuline (R.92). It was agreed, and the court found, that 
commerce Acceptance Company, Inc. never had any interest in or 
slaim to the notes or their securing mortgages. 

Subsequent to the commencement of these proceedings, 
“uline executed and delivered to appellee a "Corrected 
testqnmenc or each note and mortgage and a later “Correction; 
"larification and Amendments of Corrected Assignment" for each 
Mece and mortgage (R. 92, Exs. 8,9,105,106). These documents 
yere either acknowledged by Commerce Acceptance Company, Inc. 
temic Was a party to each of these documents (BeO2)4 ineluged 
aS appendices to this brief are copies of Exhibits 8 and 105. 


“xhibits 9 and 106 are identical in text but relate to the 
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@econd of the notes and mortgages. 

On February 24, 1964, appellants brought this action 
which is a suit to rescind the purchase of the coffee machines 
@eeause OL alleged breaches of warranty, defects in the 
machines, failure of the machines to meet electrical code 
Meeecements, etc..{(R.1-4). Regardless of the merits of 
meeetlants’ claim, it, of course, cannot be asserted against 
eenolder in due course. By agreement and order of the court, 
emis issue was segregated without any hearing as to the merits 
of appellants' claim (R.81). Since the holder in due course 
issue was resolved in favor of appellee, a final judgment was 
entered in its favor for the full amount due on the notes and 
the mortgages were ordered foreclosed. The lower court deter- 
mined that there was no just reason for delay in entering a 


Final judgment upon the appellee's counterclaim (R.103). 


SPR Cia  CARION OR ERROR 


iiewiestrict Court erréd in concluding that the appellee 
ms a holder in due course and thus took the notes free of 
jefenses. Such conclusion of law is erroneous because 
(a) appellee participated in the transaction prior to 
the time the notes were drawn and therefore the negotiable 
instrument law was not applicable to the subsequently-issued 
notes which appellee was committed to purchase; and 
(b) if the negotiable instruments law is applicable, 


there was no proper endorsement of the notes, and Ene ner oige 
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the appellee does not meet the statutory requirements for 


eomicwanolder in due Course. 


SUMMARY OF ARGUMENT 


Pepellants are entitled to be heard on the merits unless 
@m@e appellee is a holder in due course of a negotiable instrument. 
There are two equally valid reasons for holding that the appellee 
/emnoe a holder in due course. iIn the first place, appellee 
Meeetcipated in the transaction in questiom from its inception. 
Prior to the time the notes were written, the contemplated 
transaction was fully presented to the appellee with details 
concerning the property to be sold, the sales price, the 
finance charges, the terms of payment, and the names, addresses 
and financial standing of the prospective makers. The appellee 
Soproved an application and request to finance the transaction 
aS submitted. The subsequently-drawn notes and mortgages were 
on forms supplied by appellee and in compliance with the appellee' 
commitment and contractual agreement to purchase the notes when 
tendered to it. Almost all enlightened courts have held that 
the foregoing facts would make the negotiable instrument law 
miapplicable. Independently of the foregoing, there was no 
proper endorsement of the notes in question to the appellee at 
the time the notes were purchased. The endorsements were only 


eorrected after this action was commenced. 
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ARGUMENT 8 


omeelae Necotiable Instruments Law Is Inapplicable 
Because Appellee Participated in the Transaction 
From Its Inception. 


[fae tower court declined to deal with any conflict of 
law issues concluding that it was unnecessary to decide whether 
Missouri, Washington, Oregon, or Kansas law applied. At the 
Seeeetcaotie date each of the states had identical statutes. As 
to the case law concerning whether or not the negotiable 
instrument law is applicable, we see no difference in the laws 
of any of these states. However, as we will point out in the 
Second portion of this brief, we believe that the law of the 
State of Oregon applies. Therefore, since this is a diversity 
case, the Oregon Supreme Court, under almost identical situation 
Go the case at bar, held that where there was no proper endorse- 
ment of an instrument, it was subject to the defenses. 

The applicable provisions of the negotiable instruments 


law are as follows: 


(esl Derinitaons. 9 In Eius Chapter, Untess the 
context otherwise requires: 
kok * 


"Holder" means the payee or indorsee of a bill or 
note who is in possession of it, or the bearer 
thereof. 


vieeoO What Constitutes negotiation. An instrument 
is negotiated when it is transferred from one person 
to another in such manner as to constitute the 
EPMeG@eteree Che holder thereof. If payable to bearer, 
it is negotiated by delivery; if payable to order, 

it is negotiated by the indorsement of the holder 
completed by delivery. 


7 CaiicAa 
7 ~ eT. ra iy one ta se aay a : ~ " ny 
—— a g -_— 4. _ a 7 .. & a 5 a, - - 
| = = + 87.40 a ills - 2; eur" Sai ioe FONG arn. 
- ——s - 
7 mM Reoee ee - ia 
7 — 7 = > 4. i. 7 ic? ; ed | tee ‘ ¢ 7 : 
a a ee, Ie 28 2. C7 Saeige 
- =e il —— one 
: = La _ . ow, oF a4 
7 ; ie - nail - m3 a _ 7a 
7 . a : c - : 
Oy» = > - 7 
; = i oe - 7 @ 7 
7 afd OMT Paes Cart. 
7 7 ‘ a 
a 7 ae 
Ca v - ‘> a. a _ t os . 7 = i 
: - : ee he» 
: : : 
_ = > f eee - “| f, a _—~ =, -~ 
7 =P é23;. Te 9: Hide , ee 
- 7 ao ! _ # “206 
7 _ 7 : _ a 2 > 
_ a 7 e. 7 i: & 7 a Sel.) 
aq : 7 - 7 - Vey EL 
| - O A ‘ : : 
: id bd _ = amare wet 
hints a - “ 7 _ 
| ; - ere) 
7 a . : 
« n Tes 
: 7 2 We Yois: 
7 » m= ; 
_ —_— 
- 7 i bts 
; ; 
: a : 7 
: 7 7 7 7 ity: 7 We mi bei J is 
Che : ; | ee at : 
yy - ee ted : Se 
= (Gas. a so 7 3 : 
= a 7 a 
i} - ) - oe 2S: ary es 
7 7 a 
: ‘ ? : : : 
ms cz iG att 
- a 
G¢' =2 ; r : 
A v 2 7 
= «6 7 - - . . rs A 
- a _ 
- awk @ 
v : 7 7 
a ’ s + a 7 7 ; 
7 : - > = ‘ 
a 7. on) = * - . _ ; 
i 7 
. . 7 
7 7 
Lie | a 4° : a 7 : ; 7 7 7 p - : 
- 1 P x _ 
- = ae 
7 as = 
. 7 ; 
S o ‘ 7 > 
, PO Des rv 
- : >, - i 7 7 
. > - - 
7 a - -_ 7 on - 
; : ; 7 =~ 
7 = ? a . : 7 
vy ‘oe - ee ” : 7 
, aod 7 
7 me < = a : - 
_ iG =| a 
' , 
@ 7 : - : 7 7 Ne 
: : _ 


o 


peenolaecr 41m Gue Goucse is a holder who has 
fone rme IMSereimen. Under the following con— 
ditions: 


OP Sener tates comelete and regular upon 
iecmeueee: 


(2) That he became the holder of it before 
He was Overe@uws, and Without MoLice that 1: 
had been previously dishonored, if such was 
Ene fa Ge? 


(Oy Sieat he Look 10 in ‘Geocmralen aid Fer 
value; 


(4) That at the time it was negotiated to 
mam fe had no MOticCe Of any @artivmcy an 


wae wast rCuMment Or Gerect Ime tee  etEleuer the 
person negotiating it. 


Vee) Rights OF Weld@ew 10 cue course. 
Aenolder ine due /coumsewhiotg= senem ams rumen: 
free from any Gderece Of E1ule Of prior parties, 
and free from defenses available to prior 
parties among themselves, and may enforce 
payment OL the lmecrumere son eee full amount 
Enereor againsemal | parties @maume emercon . 
The above section numbers conform with the numbers in the 
megotiable instrument law and are the Oregon Revised Statutes 


Mma effect on the date of the transaction in question. 


Appellants are making no claim here nor did they claim 
in the lower court that there was any lack of good faith on 
the part of the appellee, or that the appellee had any know- 
Hedge of defenses on the part of the appellants. What the 
mppeliants do contend is that while no single factor to be 
Bonsidered in and of itself would prevent the appellee from 


being a holder in due course, because of the combination of 
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Ine, 
factors found by the lower court, the negotiable instruments law 
has no application. Therefore, the ordinary rules applying to 
the assignment of a chose in action are applicable and appellants 


Meemmot deprived of their defenses. 


In almost all of the modern cases and, with few exceptions 
in the order cases, where the following circumstances exist, 
the endorsee of a note is not treated as a holder in due 


@eurse. Such circumstances are: 


(a) There 1s a hastory of past dealings beeen tne 
payee and the endorsee, and the endorsee has been engaged bg 
Memencing transactions for the payee. 

(es Pr Lory toe tne purchase Crp elemNee. = ehewenaercee 
Mm weonsulted in regard to the contemplared transaction, it 
meamines the same, it obtains informacion concerning the 
prospective maker's credit, and approves the amount and terms 
@®. the note. 

(c) The endorsee gives its commitment to purchase 
Sermcascount the instrument when it is issued and tendered to 
a. 

(ad) The endorsee furnishes its printed form of note 
and mortgage, including a printed endorsement and assignment 
to the endorsee (the same being printed on the same sheet of 
paper). 

(e) Pursuant to the foregoing arrangement, the 
instrument is prepared for the contemplated makers in accor- 


dance with the agreed terms, and is then purchased or discounted 
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Wyeche endorsee. 


There are numerous cases which hold that where one or more 
of the above factors are present, this does not necessarily 
prevent the endorsee from being a holder eee enlameree lass, We 
make no contention that it does. In this connection, see the 
annotation in 44 ALR 2d at page 8, "“Transferee of commercial 
paper given by purchaser of chattel and secured by conditional 
gee, retention of title, or chattel mortgage, as subject to 


defenses which chattel purchaser could assert against selier." 


de 


Mewever, where all of the above factors are present, as they are 


Meee, this constitutes active participation in the transaction. 
Where the finance company has actively participated in the 
Meese cton;, 1: ts 42n NO POSLELON TOpStace, Emae 1e9yae sa pur- 
@faser of a negotiable instrument within the meaning of the 
negotiable instruments law, and the courts so hold. 

One of the leading cases is Commercial Credit Corp. v. 
@eenge County Machine Works, 34 Cal.2d 766, 214 Pp2d 819, where 
the defense was basically the same as the defense in the case 
[apeec, 1.€., it did not involve fraud. In that case, just as 


in the case at bar, the finance company was approached by the 


seller and asked to finance the transaction. Definite arrange- 
ments were made to do so. The sale was then made using the 
finance company's forms. There was no evidence that the 


finance company had acted in bath faith or had any knowledge 


Mgt there was a failure of consideration for the note at the 


in 

tee pcuenasea it, The Supreme Court of California, in 
holding that the finance company was not a holder in due course, 
summarized the situation as follows: 

Wiien auninenee cCOmoeny acuively parts Cipates 

i Seeeonceeetlon or Ghis yoe Ero -1te ames p— 

ELON meeeomwiscel ling and aiding che future 

vyende@m-payee, it cannot be regarded as a holder 

dn due Course Of che Nove Given 2h eter eeie— 


Geto oanewtne GCerense Ofleol lure or con 
Sideracion May properly be Mainteimed 


Priorner factually Similar ana relatively recent case is 
Meevel Finance Company v. Martin, Fla., 63 So. 2E64o . 44 AUR 2d 
M@merce the facts are identical to those in the case at bar. 
There was a history of dealings between the finance company 
and the payee of the note. Before the note was issued, the 
finance company investigated the credit standing of the pros- 
pective buyer and agreed to purchase the contract and note in 
the event the prospective transaction was consummated. The 
fanance company's printed form of assignment was used in 
drawing up the papers which were purchased by the finance 
company immediately upon their execution. It was not intimated 
Or suggested that the finance company acted in bad faith or 
had any actual knowledge or information concerning defenses. 
The court was not willing to say that it would follow the rule 
in some states that if tne note and mortgage were executed 
Concurrently, they would be subject to defenses or, because 
they were on the same piece of paper, that this would make it 


subject to defenses. The court held that because of a 


Memobination of all of these factors, plus the participation 
Meine £inance company in the arrangements leading up to the 
issuance of the note, prevented them from being given the 
Meeatment granted to a hoider in due course under the 
MecqOtiable instruments law. 

Other like, weil-reasoned cases are: 


@enmerc] | Creat Co. Vy Cote os Ark woe 
37 “Sw 2a 260 


Scnueeteyv. Murdock ASceptanGerecie., 
M20 Ark 56, 247 9EW Zo 


Since this case was tried, there are two additional cases 


RE 


[eee Suppor: OUL position. In Imteernational Finance Corporation 


Tee ieger, Mann . i LST 2oel ee eeecided Aucuse 27, 
1965, the situation was the same as in the case at bar. The 


finance company had arranged to purchase the note in question 


ferOr to the time that the same was executed, and its forms 


were used. There the lower court had heid that the paper was 


Bao7ecc LO defenses, and, in affirming, the Supreme Court 
stated: 


"This LS consistent with numerous decisions 
Poem, VarlOous (i ersGgteutam@e tne LUG tng 
Minnesota, which hold that where a note 
Des Deel Sxecucee ete ce clue With a 
conditionai sale contract, an assignee 

of the note and comditional sale contract, 
WAOWDaS DeattlCrpated dn Ene Geantsaction 
from its origin so as to have acquired 
iow eedge Or Lheecowe i ciate) faa or lity 
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Appellee had full notice that Fuline was selling the 
Wgeenes in question to appellants and that the note and the 


installments due thereon were in payment for the machines. 


_ 


[ome ol ner recent Gese, Industrial Credit Company v. 


fee Bradrord & Co., in thee , Lf / ae 2 Ome 7S, cCaemmoce 


Vaemoub lect to defenses because 


Ne TeCOrG Vi ndice poe eapeel lem ana 
investigated and roved tne credit 
GOmmeooe | ee5 sap mc had Lubnished 

the agreement end imete executed and 


med eo .cOveo Sicily Ovens... oye. 


Hosted Steces V. Klatt, L135 F Suspeeo45 scene Uimlesd 
states was suing on a Federal Housing Administration Title I 
1ote which had been discounted by the Bank of America. If 
-he Bank of America was a holder in due course of the note, 
feo ene UM ced Staces Was Gite  Clew eo eeeveii es Teece, a5 


ere, the bank had been in on the transaction from the 


a? 


eginning in that they were to finance it and had furnished 
he forms to be signed by the purchaser. Based upon the 
luthorities upon which we rely, the court concluded as 


-Ollows: 
"eervche celationship between the payee 
named in the instrument in suit and the 
bank, eS to Ehe Entire tChansecrtion 
Giving rise to the instrument, was such 
that the bank must be considered in effect 
a party to tne original transaction between 
tne named-payee dealer and the defendant; 
and the bank could not, therefore, in any 
event, be deemed a SEL in due course 
of any negotiable instrument, executed 
oe seeOt Lie eeancaclLton . 
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LS 
(b) Appellee Cannot Be a Holder in Due Course 
Because the Endorsement to It Was Defective 


on Its Face. 


This being a diversity case, the Court should apply the law 
which would be applied by the Oregon Supreme Court. Therefore, 
it is necessary to determine first what law would be applied, 
and then determine what the result would be under that law. 

The counterclaim seeks to foreclose the chattel mortgages 
on the coffee machines situated in the State of Oregon. While 
the mortgages were actually executed in the State of Washington, 
they constituted a lien on personal property in the State of 
Oregon. The problem of the applicable state law arose in the 
District of Oregon in the unnreported case of Challenge-Cook 
Banc, ine. v. Topline Eouioment Co., Civil Gs-2738. in that 
case the plaintiff brought a civil action to obtain a judgment 
on a note and foreclose the securing trust receipt (lien on 
personal property). The note was payable in California, but 
the personal property covered by the trust receipt was situated 
in the State of Oregon. The precise question involved was 
Riesapplication of the appropriate parol evidence rule, it 
having been conceded that such rule is a matter of substance 
and not procedure and the ordinary rules of conflicts determine 
the choice of the law to be applied. In holding that the 
Oregon court would apply the law of the State of Oregon, the 


Honorable John F, Kilkenny cited the Oregon authorities and 
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meeecod his reasons for such conclusion, as follows: 


"Washington Investment Age sage Stanley; woe Or 2187 
Cees esr (190), catvnicnplaimeies selres am 


support of its contention that Oregon law should 
be applied lends support to that position. The 
later Oregon cases of Casner v. Hoskins, 64 Or.254, 
i2eePpac.e4i (1912), on rehearing 64 Or. 282, 

iO Pec. 55 (sols) baa BeidgesGon v. backman, 

Ips Or a 5oo, 6265 Pac. 495 (WOVE) and SLeormcery. 
eroddard gaumber Com, 150mQmm 491, 46 P22d 1025 
(1935), on a casual perusal would seem to support 
defendant's theory that where a bill or note is 
executed in one state and made payable in another, 
fies licdtgse, validity. imbememetatlon anducmaeccems 
governed by the lex loci solutionis, i.e., the law 
of the state in which it is payable. 


"A closer analysis of these cases leads to the con- 
elusion that they lack authority on Eneae tracts . 

The Washington Investment case is more in point. 

There, the Oregon court was considering a note and 

a mortgage on Oregon property, the note being 

payable in Washington. Here, the note and the 

trust receipt were executed in Oregon, the trust 
receipt creating a lien on property in Oregon, with 
thesmere payable in California tt asomy belact 

thet tf the Oregon court wacetceea wasn “this precise 
problem, it would follow tie law stared in 

Washington Investment and apply the Oregon law on 

the effect of the parol evidence rule. Additionally, 
Such an INterpretee 1 Onmwoulgeconrorm to ele general 
hulle ag asserted in ReSstatemene, COnelict Ofewgaws, 
S599), S312; 3 Beale, Contiver ot Laws, $599.1. “That 
the Oregon court considers the Restatement, including 
First National Bank of Portland v. Noble, 179 Or.26, 69, 
168 P.2d 354 (1946), and Daniels v. Parker, 209 Or.419, 
BUGeP.20d 735 (1957)-2" 


We submit that under the laws of the State of Oregon, it is 
clear that the appellee would not be a holder in due course 
oecause there was no proper endorsement. While it is true 
that the appellee purchased the notes in question and the 


“meiersee, Commerce Acceptance Company, Inc., had no interest 


Meme Noees, Mevertheless the £act remains that the endorsement 
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did run to Commerce Acceptance Company, Inc. and not to the 


Bppellee. This is the identical situation in First National 


pom vy. meCullough, 50 Or 508, 93 P 366. In that case, the 
endorsement was as follows: "Pay A. B. Nixon or Order". 

A. B. Nixon was the cashier of the plaintiff bank which had 
purchased the note for value without notice and before Meaeurtey. 
The lower court had instructed the jury, as a matter of law, 
that the note was subject to defenses. In affirming, the 


court stated: 


Mine Unatorm practree Of Merchants in Ekansterring 
credits, represented by commercial paper, as a 

means of purchasing goods or settling accounts, 

gave rise to certain rules, demanded by the wants 

and Conventece Of Erading Communities wile are 
known as the law merchant, and have become a 

part of the common law: (citing cases) An 

observance of these rules requires that the property 
represented by a promissory note, payable to order, 
when transferred to a designated party before 
maturity for a valuable consideration and without 
notice, should be evidenced by an indorsement on 

the instrument, or on a paper attached thereto, 

in order to bar the equities of antecedent parties. 
This method of transferring such property constitutes 
the ordinary or usual course of business, a departure 
from which is equivalent to a notice of equities, 

and subjects the negotiable instrument to defenses 

in the hands of a holder who has acquired a right 
thereto in any other manner; (citing cases)." 


Although the lower court distinguished this case on the 
ground that it was not clear from the opinion as to whether or 
not it was Nixon or the plaintiff bank who actually purchased 
the note, an examination of the Supreme Court of Oregon briefs 


in this case, which contain extracts from the bill of excep- 


moncwimetars Case, Make 1S clear that it was the bank which 
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iS 
purchased the note. Therefore, what the court states should be 
read in the light of this fact. The situation is no different 
in this Oregon case than it was in the case at bar. Everything 
that could be said here is said there. There was no question 
but what the bank had the right to sue on the note and was the 
owner thereof. The same is true here. Appellee owned tne 
two notes in question and had the right to sue on them. However, 
the ordinary rules of assigned choses in action apply. Hence 
the appellants are not deprived of their day in court as far 
as their defenses are concerned. 

The situation in regard to this faulty endorsement adds 
Stmegimrste the first portion Of our brief, “Ehas 15 wlotga case 
in which commercial paper in the channels of commerce was 
discounted by appellee. If that had been the case, certainly 
appellee would not have purchased such commercial paper with 
an endorsement running to some entirely different corporation. 
This merely shows that in truth and in fact the notes, including 
all of their terms and conditions, were issued to comply with 
the commitment of the appellee that it would finance the trans- 
action in question. When appellee purchased the notes, it was 
not buying commercial paper --- it was merely complying with 
iwemexiseing COntractual Guty amd ooligation to purchase the 
notes of these two particular makers (the appellants), provided 
Giewewere in the amounts, ancluding principal, finance charges, 
and monthly payments, in accordance with Fuline's approved 


applications for approval of financing (see Exhibit 10-C). 
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les, 


CONCLUS ION 


The judgment entered herein in favor of the appellee should 
be vacated and this action should be returned to the lower court 


GOilra trial on the merits. 


Respectfully submitted, 


DENTON G. BURDICK, JR. 
HUTCHINSON, SCHWAB & BURDICK 


PII LP 


= 
. Pints Li og WEP bar weet ail eae Katedra 2 re 


: a Se es ae 


a 


72 Sa 
. ro 


oa 
>. 
. | 
an 


CEniwae Kear 


ieertiry that, in connection with the preparation 
of this brief, I have examined Rules 18 and 19 of the 
Wrrted States Court of Appeals for the Ninth Circuit, 
me that, in my opinion, the foregoing brief is in full 


compliance with those rules. 


DENTON G. BURBIGK JR. 


Of Attorneys for Appellants 
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APPENDIX A 
(Exbabits) 
All of the exhibits are identified in the pre-trial 
order (R.70 to 73). The following table refers to the record 


pages where the exhibits were offered and received: 


(Ryley 

Pret & Noe Offered Received 
a 3 3 
2 3 3 
3 3 3 
és 3 5 
> 3 3 
6 i) 3 
7 > 3 
8 S: 8 
g 3 3 
10-A 3 3 
10-B 3 3 
ro-C 3 3 
18 5 5 
OU S bx 
102 3 4 
iors 3 4 
104 6 4 
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Exhibit No. Offered 
JO)S 3 
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aE 3 
JgEIs 5 
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APPENDIX B 
Hicmioklowiame ©S scopy Of Erdadisiea : 
CORRECTED ASSIGNMENT 


WHEREAS, the undersigned, THE FULINE CORPORATION, for a 
Paluable consideration sold to Commercial Acceptance Corpora- 
fron a certain promissory note dated June 12, 1962 in the 
fericipal sum of $23,871.24, made by Earle G. Swanson & Helen 
F. Swanson, as makers, to the order of the undersigned, as 
payee, secured by a purchase money chattel mortgage covering 
Mmerey hot drink dispensers, and 


WHEREAS, by mistake the assignments of such promissory 
note and such chattel mortgage erroneously stated the name of 
the assignee to be "Commerce Acceptance Company, Inc." rather 
=han "Commercial Acceptance Corporation", although Commercial 
Acceptance Corporation furnished the consideration for such 
purchase and it was intended that such promissory note and 
chattel mortgage would be assigned to Commercial Acceptance 
Serporation, 


NOW, THEREFORE, the undersigned hereby sells, assigns, 
transfers, sets over and conveys unto Commercial Acceptance 
Memooration all of its right, title, and interest in and to 
mies Certain promissory note dated June 12, 1962 in the prin- 
Bieal sum of $23,871.24 made by Earle G. Swanson & Helen fF. 
Pransen to the order of The Fuline Cerporation and that cer- 
Pailin purchase money chattel mortgage dated June 12, 1962 cover-— 
Piigmreorty Met drink dispensers, Secinemg Such mete, together 
with any and all guarantees, agreements, and other collateral 
instruments; such assignment to be for the express purpose of 
BoLrvecting a prior assignment by the undersigned of such note, 
chattel mortgage and other instruments, heretofore made erro- 
neously to "Commerce Acceptance Company, Inc." instead of to 
Commercial Acceptance Corporation. 


IN WITNESS WHEREOF, the undersigned has hereunto executed 
this corrected assignment. 


Me SE UniNE CORPORATION 


By A. A. GRIFFITH 
President 


This corrected assignment is hereby acknowledged: 
COMMERCE ACCEPTANCE COMPANY, INC. 


By D. C. HUTCHINSON 
Vice President 


APPENDIX C 


Die sOllawing ais) a COpy Of Exiiolt LOS; 


CORRECTION, CLARIFICATION AND AMENDMENT OF 
"CORRECTED ASSIGNMENT" 


WHEREAS, the undersigned, The Fuline Corporation, for a 
Peiuabie consideration paid by Commercial Acceptance Corpora- 
tion, sold and delivered to Commercial Acceptance Corporation 
Meoromissory note @ated June 12, 1962 in the principal sum of 
23,871.24 made by Earle G. Swanson and Helen F, Swanson, 
makers to the order of the undersigned, The Fuline Corporation, 
as payee, which said note was secured by chattel mortgage dated 
June 12, 1962 executed by the said Earle G. Swanson and Helen F. 
Swanson as Mortgagor in favor of The Fuline Corporation as 
Mortgagee, which said chattel mortgage was sold and delivered 
to Commercial Acceptance Corporation, and 


WHEREAS, the said promissory note was endorsed by The 
Muline Corporation to Commercial Acceptance Corporation by 
2xecution of the writing on the reverse side of said note, 
which said endorsement misspelled and wrongly designated the 
aame of Commercial Acceptance Corporation as "Commerce 
Acceptance Company, Inc.", and 


WHEREAS, the said chattel mortgage was assigned by The 
Fuline Corporation to Commercial Acceptance Corporation by the 
2xecution of a writing on the second page of said chattel mort- 
jage below the word "ASSIGNMENT", which said assignment inad- 
vertently misspelled and wrongly designated the name of 
Commercial Acceptance Corporation as “Commerce Acceptance 
Mompany, iInec.’, and 


WHEREAS, Commerce Acceptance Company, Inc. was and is a 
corporation which is the 100% owner of Commercial Acceptance 
Sorporation, and 


WHEREAS, at no time did, nor was it intended that, Commerce 
mMeceptance Company, Inc. (a) purchase or agree to purchase the 
said note and chattel mortgage (b) pay or give any considera- 
tion in payment for said note and chattel mortgage (c) receive 
oossession or title to said note and chattel mortgage or (d) 
oecome a holder or an endorsee of said note, and 


WHEREAS, by an undated instrument entitled "CORRECTED 
ASSIGNMENT" (hereinafter called the "Corrected Assignment") 
=2xecuted by The Fuline Corporation and acknowledged by 
Sommerce Acceptance Company, Inc., a copy of which "Corrected 
Assignment" is attached hereto, The Fuline Corporation 
attempted and intended to indicate and acknowledge the true 
state of the facts and intentions of the parties with respect 


Va 
eroix C (continued) 


o said note and chattel mortgage, as said facts are set forth 
n the preceding four paragraphs herein, but in so doing 
anguage was utilized in said "Corrected Assignment" which did 
@eeset forth the true state of the facts and which incorrectly 
@mecorth the acts of The Fuline Corporation which were in= 
ended to be carried out and expressed by said "Corrected 
ssignment", and 


WHEREAS, The Fuline Corporation desires to amend and 
orrect the said "Corrected Assignment" so as to correctly set 
Oren the facts and to correctly express and carry out the 
MeemeLon and acts of The Fuline Corporation; 


NOW THEREFORE, the undersigned The Fuline Corporation 
ereby amends, modifies and corrects the said "Corrected 
ssignment" by: 


1. Deleting the first two paragraphs of said 
Corrected Assignment" and substituting therefore the first 
our paragraphs set forth hereinabove in this instrument 
nd 


2. Deleting the third paragraph of said "Corrected 
ssignment" and substituting therefore the following: 


"NOW THEREFORE, (a) the undersigned hereby 
acknowledges and states that that certain 
assignment by it to Commercial Acceptance 
Corporation of the above described chattel 
mortgage inadvertently misspelled and wrongly 
designated the name of said Commercial Accep- 
tance Corporation as "Commerce Acceptance 
Sangaty, (ne. and the words ~ Gemmerce 
Acceptance Company, Inc." in said Assignment 
of chattel mortgage are hereby corrected to 
read "Commercial Acceptance Corporation" and 
(b) the undersigned hereby acknowledges and 
states that that certain writing executed by 
it on the reverse side of said promissory note 
was, and was intended to be, an endorsement of 
said note to Commercial Acceptance Corporation 
and that said endorsement of said note 
inadvertently misspelled and wrongly designated 
the name of said Commercial Acceptance Corporation 
Hom COmmerce AcCCepeanece Cempany, Inc.” 


IN WITNESS WHEREOF, the undersigned has hereby executed this 
strument. 


Cie PUNE CORPORATION 


~~. ~_ — Fe Mn ae is tin eee es ee, ee ell om an Toe ie 
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.\ppendix C (continued) 


Ihe foregoing instrument is hereb 
‘rue and correct statement Of the facts 


y acknowledged to be a 
he parties as recited therein. 


and the intentions (One 
COMMERCIAL, ACCHPTANGE CORPORATION 


By D. C. HUTCHINSON V.Pres. 
ee eee 


COMMERCE ACCEPTANCE COMPANY, INC. 


By D.C. HUTCHINSON Vea weoe 
a Pes 
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